TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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! Application for patent filed August 30, 1991.
Accordi ng
to applicants, this application is a continuation-in-part of
Application 07/407,813, filed Septenber 13, 1989, now
abandoned.
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This is an appeal froman examner’'s rejection of C ains
1, 23, 31-33 and 39-41, all clainms pending in this
application. Clains 1, 23, 31-33 and 39-41 stand rejected
under 35 U. S. C
8 103 as being unpatentable in view of the conbi ned teachings
of Packman, U.S. Patent 4,945,084, issued July 31, 1990, from
an application filed July 8, 1987; Lazaridis et al.
(Lazaridis), U S. Patent 4,990,610, issued February 5, 1991,
froman application filed Decenber 16, 1988; Bristol et al.
(Bristol), U S. Patent 4,361,567, issued Novenber 30, 1982;
M t suhashi
et al. (Mtsuhashi), U S. Patent 4,812,444, issued March 14,

1989; and The Merck Index, Ninth Edition, Merck & Co., Inc.,

Compound Nos. 1832, 4675, 7360, and 8283, pages 23, 630, 985,
1103 and 1104, (1976).
Claims 1 and 23 are representative of the subject matter
cl ai med and read:
1. A nethod of treating a patient suffering from an
apht hous ul cer, the method conpri sing
adm ni stering
to said patient a topical preparation containing
sucral fate as an essential ingredient, wherein:
(a) the sucralfate is adm xed with an aqueous

car boxypol ynet hyl ene nmedi um cont ai ni ng
pol ysorbate 80 and si net hi cone, said nmedi um

-2 -



Appeal No 94-2912
Application 07/752,831

bei ng added to said sucralfate in an anount
sufficient to forma paste;

(b) the mxture is allowed to dry; and

(c) the resulting material is dispersed in an
aqueous net hyl cel | ul ose medi um

and wherein said preparation is topically applied
to said aphthous ulcer in and anount sufficient to
cover said aphthous ulcer.

23. A process of preparing a pharmaceutical preparation
for treatnment of an aphthous ul cer, the process
conpri si ng:

(a) triturating sucralfate powder with an aqueous
m xture of carboxypol ynet hyl ene, pol ysorbat e-80
and sinmethicone to forma substantially

honogenous m xture, said aqueous m xture being
added to said sucral fate i n an anmount
sufficient to forma past e;

(b) allow ng said substantially honobgenous m xture
to dry into a gelatinous material; and

(c) mxing said gelatinous material with an aqueous
met hyl cel |l ul ose nediumto forma preparation for
topi cal application to said aphthous ulcer.

We have revi ewed appellants’ specification for everything
that it teaches persons having ordinary skill in the art. W
have consi dered appel l ants’ exanples and all of the clains.
We have studied the conbined teachings of the prior art cited

and applied agai nst appellants’ clains. W have reviewed the

Decl aration of David W Pehrson, filed Decenber 3, 1992,
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Appel l ants’ Brief on Appeal, and the Exam ner’s Answer.
Havi ng consi dered and wei ghed all the evidence of record
favoring patentability and all evidence to the contrary, we
conclude that the inventions appellants claimare patentable
over the cited prior art and reverse the examner’s rejection

of all pending clainms under 35 U.S.C. § 103.

In our view, the examner’'s rejection of Cains 1, 23,
31-33 and 39-41 for obviousness under 35 U S.C. 8§ 103 results
froman inperm ssible hindsight reconstruction of the clained

invention. See In re Gorman, 933 F.2d 982, 987, 18 USPQd

1885, 1888 (Fed. Cir. 1991):

It isinpermssible . . . sinply to engage in a

hi ndsi ght reconstructi on of the clainmed invention,

using the applicant’s [invention] . . . as a tenplate
and selecting elenents fromreferences to fill the gaps.

Whet her or not we agree with appellants or the exam ner
that the specification s exanples and the Declaration of David
W Pehrson show unexpected results for the full scope of the
subject matter clainmed, is inmmterial. W hold that the

exam ner has not established a prinma facie case of obvi ousness

for the subject matter clainmed in view of the conbined prior
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art teachings of record. Moreover, the argunents presented in
Appel l ants’ Brief on Appeal are basically sound. W agree
that the poor water-solubility of sucral fate underm nes

what ever mnimal incentive the cited prior art would have

provi ded a person havi ng ordinary

skill in the art to nmake and use sucralfate in associ ati on
with the two particul ar agueous nedi a enployed in the clained
i nventi on.

REVERSED

Sherman D. Wnters
Adm ni strative Patent Judge
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